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Before the FEDERAL COMMUNCATINS COMMISSION

FEDERAL COMNUNICATIONS COMMISSION O CCOF THESECRETARY
Washington, D.C, 20854

In the Matter of

Amendment of the Commission’s

s PR Docket No. 93~3S
Rules to Provide for Channel RM-7986 —
Exclusivity to Qualified’ t
Private Paging Systeas at =
929-930 MH: 3

To the Conmission:

COMMENTS OF BELLSOUTH CORPORATION

BellSouth Corporation {"BellSouth”) and its subsidiary,
Mobile Communications Corporation of America
(*MobileComm”),’ by its ntﬁornqys, herewith submit comments
in response to the COnnlslioafs Notice of Proposed
Rulemaking® in the abovo#eipt{oned.proceeding, and show, for
the following reasouns, thqt-tho Commission should address
questions of equity and tiirncsq facing all paging providers
or reject the proposal, and that, should any form of the
proposal be accepted, falr and equitable allocation
procedures be adopted for the assignment of any exclusive

paging channels.

!MobileComm is a provider of both Radio Common Carrier
(RCC) and Private Carrier Paging (PCP) services.,
3 v ‘ - - ARG LCRET . ) QR on'
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BACKGROUNR

The NPRK follows a pétitiqﬂ for rulemaking filed by the
Association for Private Carrier Paging Section of the
National Association of Business and Educational Radio, Inc.
("NABBR") seeking channolbbxéluutvity for private carrier
paging ("PCP") systems® meeting. certain proposed criteria.
Generally, PCP systems lﬂéﬁOttdd:thD propesal, although
several guestioned (ts noébilltﬁ.‘ Several parties opposed
NABER’S petition assottinq:that'tbore was no showing of
frequency congestion in the 900 MHe band; that the proposal
would, of itself, grant nationwide exclusivity to six
existing PCP systems; and that the proposal would encourage
the warehousing of cheaanels, frustrating nev entry by
competing paging services.’ ‘MTel, one of the proposal’s
opponents, also argued that the channel exclusivity violated
Section 332 of the Communications Act by eliminating the
"last functional distinction® between private and comson

carrier paging syston..‘

3the Commigsion has described these systems thusly:
*the teram ’‘private carrier paging’ is intended to encompess
both commercial and non-commercial private paging channels
above 900 MHz, as well as paging-only channels at 180 and
4Gg MHz in the Pusiness Radio Service." NPRM at para. 1},
n.2.

‘Sge MPRN at paras. 11 and 12.

See NPRN at para. 13. Opposition comments were filed
by Mobile Telecommunications Technologies Corporation
("MTel") and Dial Page.

‘sse NPRM at para. 16, n.33. Eae alge Comments of NTel
at 15-16. .
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The Commission embraces NABER’s proposal for channel
exclusivity for PCPs in i£s §13u, with certain
modifications. The Comaission ﬁiopo-as that PCP systems
with six or more transaitters be entitled to channel
exclusivity; and that channel exclusivity also be available
on a regional and nationllfbd;ia with correspondingly larger
numberg of transmitters. ,onlqitvity, under the proposal,
would be implemented on 3§To£"the 40 private paging
channels, but would be available only to those licensees who
construct their systems within eight months of licensing.
Existing systems, however, would be eligible for immediate
exclusivity if the Commission’s criteria were met. All
other existing systeas woﬁldfbdvg:andtathorod. The
Commigsion refused to add;ocs'ﬁrol': contention that channel
exclusivity violates Section 332 of the Act and necessitates
Commission review of differing regulations pertaining to
private and common carriers. The Commission asserts, "Such
an inquiry, if appropriate, is beyond the scope of this
proceeding.” NPRM at para. 16, n.33.’

The Commission also reagoned, with regard to Section
332, that "“our p:cfeoal...dtflotp from our tules governing
common carrier paging in several key respects., BSecond, the
legal distinction between private and common carriage does
not turn on whether frasquency aasignments are exclusive or
shared."* 4. :
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The Commission’s substantial acceptance of NABER's
proposal is another in a-sirioc‘o! bureaucratic steps which
nmake indistinguishable ptiViti and common carrier paging.’
Yet, the Commisszion to!ulgh'to examine, as a part of this
evolution, the differing rules and regulations applicable to
each. 1Its declaratien that such an inguiry "is beyond the
scope of this proccoding';biﬁi’thc essential question.

The Commission has acknowledged in another
proceeding--a procoeding'Iiki this one, vhere a piece-meal
step to make private and eggnon’ca:tio: paging
indistinguishable is proposed—-" that "the rapid growth in
demand for paging lervicéifiﬁdqqpts that individual users
would benefit from being able to choose betwasn private and
s9nngn_gg;;igz_ngging_nlgggﬁgzxxg;. {A]llowing individual
access to PCP services would remove an unnecessary barrier
to the ability of PCP systems to compete in the paging |
marketplace.” (Emphasis added) Id,, para. 7. In this very

‘The Commission has been.wont to take similar steps in

other private radio mstters; as it acknowledges in this

roceeding, "we are alsoc considering the option of allowing

icensees to obteain short-spaced separations based on an
appropriate showing. We have adopted auch an spproach in
licensing SMRs...." 1d,, para. 23, n.37. As BellBouth and
other conmenters have stated elsewhere, the evolution of the
BMR regulatory climate is a salient example of what the
Commission is proposing in this and other proceedings.

'ses In the Matter of Asendasnt of the Commission’'s

Secvice to Ipdividuals, PR Docket No. 93-38, RM-8017, Notice
of Proposed Rulsmaking, released March 12, 1993,



proceeding, the cOnuislion'roitﬁrotpo its design: "As
always, our goal is to qrbbto»n"bbﬁpotitivo zobile
communications narkatplacq;*"ﬂzxﬂ, para. 27. 1In other
wvords, the Commigsion cdoki‘to7aidVrc§ competition in the
paging marketplace by oastﬁg,cd{tain restrictions applicable
to PCP providers) but it dccnsfbgyond the scope of this
proceeding an exanination of its own rules and regulations
vhich saddle common carrisr paging providers with
extraordinary regulatory bdrdohﬁ. If the Commission
considers it important te relieve PCPs from "unnecessary
barriers” in order to 'eoi@btd'tully' in the paging market,
it must also consider the effect of this lessened
competition on common ca:iic:p;who remain burdened by
perhaps unnecessary thuld;orj‘ﬁcggnge, such as varying
power requirements and specific utility taxes.

Marketplace and conp(&ttifd considerations cannot be
considered piecemeal. PFairness and equity dictate a
balanced approach. Otherwise, compstition may actually be
diminished. Moreover, the Commiasion must take "a 'hard
look’ at the salient problems,®:® and thereafter treat

similarly situated licensees in the same manner.! To do

areater Boston Telsvision Corporation v, FCC, 444
P.24 841 (D.C. Cir. 1970), cart. denied, 403 U.8. 923
(1971).

nglody Music, Ing. v, PCC, 345 r.24 730, 733 (D.C.
Cir. 1968).



otherwise is on exerciss in unreascned decisionmaking and is
£lawed.!? |
ZHEE_CONMISSION MAS SHOWN MO PRACTICAL NECESSITY FOR THE
REQUESTED AMENDMENT T

There is no ovidonco;ofit.qord indicating spectrua
congestion in the 900 MEs -band; in fact, the evidence is to
the contrary.’ The truth is, the PCP channels are only
marginally utilized. The premise that exclusivity will ease
congestion in the future is not supported by any capacity
projections. Moreover, if transmission speeds continue to
increase as they likely wlllh-iaf, from 512 or 1200 bits to
6000 bits per second--capacity on the marginally used PCP
channels may very well qu@d:uplo.

Purther, there is no evidence that channel exclusivity
will actually increase competition. BExclusivity will
actually prevent or make io.h‘likoly the entrance of many
potential operators. The Commission itself recognises that
on a national and regional ﬁdqii, the proposed rules will
"lead to janediate ttoqucﬁdy prbtnction for no more than six
nationwide networks and nine regional networks.® NPRY,
para. 35, n.52. Noreover, the Commission’s proposal is
actually discriminatory among PCP operators: exclusivity

would be available only to operators in the 900 MHz band,

5 eater Boston television Corp, v. FCC, Supta.

13ges Pagenet Comments at 2; PageMart Reply Comments at
3. Sae NPRM at para. 171 "(Elxclusivity should be

implamented sooner rather than later, .



vhile those pioneering PCP operators on VHF and other bands
would not profit from any advantages accruing froa
exclusivity. On the othc{ hnnd; there is nco evidence that
the lack of exclusivity éo‘thii point has discouraged
several operators from invoctlﬁg in ard developing local and
extended area services on'hand.:othor than 900 MH:.

8ince the Commission’s proposal is internally
inconsistent and is not likely to effectuate its own stated

goals, its effectuation ohbuldjbo‘:.considorod, and its

implementation :ojcctcd.“f'

The Commission has sfatcd”ﬁhat its goal is tc encourage
competition in the paqing<na:kc£placc. In order to
accoaplish this goal in the cont&xt'of this proceeding, the
Commission gshould entahlish'allbctcion goals which are fair
and equitable to all paging interests. Thus, the list of
frequencies available for exclusivity should be made public,
and all existing paging conpanibi should be given a cheance
to compete for the licenses. It is reasonable to assume
that the proposal may give PCP providers an unfair
competitive advantage, considering the regulatory burdens to
which common carrier paging providers are subject.

Protecting particular interests from competition is not

Y309 Greater Boston Talevision Gorp. v. FCC, supiaj
u::!diégfznxngznhinn_14_tsc. 809 r.24 863 (D.C, él:. 1987).
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ordinarily an appropriate public policy objective;'* and
there is no reason put £o£ward in this proceeding to make an
exception to this principld,
CONCLUSION

For the foregoing reaionc,.601180uth and MobileConmm
respectfully suggest that the Commission address the
questions of equity and taifhési:aaong all paging providers
that the proposed rule a;éndngnt engenders; failing that,
the proposal should be rejected. Assuming the Commission
does go forward with the rﬁié,fhowovor, a fair and equitable
allocation procedure aust be implemented.

Respectfully subaitted,

BELLSOUTH CORPORATION

By:

am B. Barfie
Jim O. Llewesllyn
Suite 1800

1155 Peachtree Street, N.B.
Atlanta, GA 30367-6000
(404) 249-2641

Charles P. Featherstun
SsllSouth D.C., Inc.
Suite 900

1133 21st Street, N.W,
Wwashington, D.C. 20036
(202) 463-4132

May 6, 1993

%gep
477 488 (1977).

, 429 U.8.



CERTIFICATE Or SBAVICE

I, Evelyn T. Craig, 49 hereby certify on this 6th day
-of May, 1993, that 1 have'éhulod a copy of the foregoing
Connents of BellSouth Corporation to be served, via first

class United Btates mail, postage prepaid, to:

National Association of Business and
Educational Radic, Inc.

David £, Weisnman

Alan 8. Tilles

Meyer, Faller, Weisman & Greenburg, P.C.

Suite 380

4400 Jenifer Btreet, N.W.

Washington, D.C. 20015




